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The issue of extraterritorial border controls appedaily in newspapers and other
media throughout Europe. The image of people haghgmthe tuna nets floating in
the Mediterranean stands out as one of the mostksigp of 2008. This
externalization is the result of policy choices mad Europe both by the Member
States and the EU. In this chapter we will exantoe those choices are made and
how the consequences lead inexorably to the pemplkbe tuna nets. At the core of
our argument is the contention that European (lsd BS) authorities have made
choices about where their border controls will beried out and developed forms of
remote controls to check the identity of people wkamt to enter or transit through
their territory before they travel, instead to dhébhem at the border, when they

arrive.

The argument of the authorities is that to cheak l#gality of people’s movement
before they embark, with the help of the local autles and with the air or land
carriers, avoids the painful and expensive problansending them back if they are
not the one who should be traveling. The argumdntany non-governmental
organisations is this policy puts refugees at @sgecially if they are blocked in their

country when they try to escape by this “upstregmlicy'. The discussion is then
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sometimes reduced to finding a way to control, iouh humanitarian manner, with
more attention to the exceptions, such as the eefsigo give access to justice to the
people who want to present asylum claims, who malatives in the EU or who are
genuine tourists with enough money to purchase sfood

This is most efficiently done at the borders of tbeeiving country, but it looks more
efficient to do it at the point of departure, istate consulates in the countries of
origins of the flows, and along the way follow tiflew through new policing
activities and engaging the private companiesasfdportation.

This policy of “remote control” by the Western goweents varies in intensity, from
the very harsh policy of interdiction outside temal waters initiated by the US
against the Haitian refugees, the Australian aitieer‘excision” strategy of some of
their islands, to the more or less prolonged hiostf the Greek, Italian and Spanish
authorities towards Maghreb, with the help, in sarases of the European agency
FRONTEX..

To analyze the forms of policing at a distance aadyremote control public policy,
while important, is nevertheless insufficiéntThe answer it demands is a
humanitarian exception to the right of the statectmtrol its borders. It reflects
sometimes on the trade offs between efficiency toed brutality. But it does not
challenge the reasoning of the primacy of stateiatgdstate order, and the legitimacy
of the policy of externalisation of controls. Itefnot address the central relations
between order, border and identity and fails toewsthnd that the violence the

Western societies project, or the freedom “we” wamtspread by measures of
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policing are often two faces of the same coin,; ithe incapacity to have a
cosmopolitan identity assumed through the valuefraddom, equality and justice
while living in a world where inequality is justxtedoor. What to do with the “poor”?
What to do when they want to move?

By using the notion of policing at a distance, wantvto go a step beyond and to
address these questions of our identity, the fofrgovernmentality we develop in
order to maintain our idea of ‘us’ as liberal a#tis while organizing the filter of those
who will have the right to come to visit us, anadgh who will not have this right,
even if we do not know theéinThe relation between border and control are not a
“given”. They cannot be naturalized. They dependtanhistorical trajectory of the
Western States and their relations to the othéhieoway they have conceived peace
and order, of the way they have considered thabrtiér needs to be a thin line of
defense, and a line of differentiation and notnaek, a zone of exchange. Certainly
the liberal economy has transformed the previoate sif police, and has insisted on
borders as forms of junctions, but mainly for titmd goods, capital and services
(people working), not for people’s pleasure (exdefiteir pleasure is consumption of
expensive goods). The economic reasoning and $gcationale have often clashed
in rhetorical terms, and it has been coined abexdi paradok But the economy and
the process of globalization do not lead towards leoundaries and a ‘no borders’
world. They intensify other boundaries and theyap® identities. They also create a
more “liquid” world to borrow the metaphor of ZygmuBauman, going beyond any
form of circulation and affecting identity and strity’. This liquidity can take the
form of a mobility of persons across boundaried, ibus only one of its forms.
Security can become liquid too. Instead of stoppiiggiid security is then modeling

and channeling the travel of the individuals, segkio impose on them a form of
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travel where speed and comfort are read as fornfieetlond. It is this logic which
goes deeper than an extension or enlargement ofebaontrols that we want to
investigate, as it shapes differently the quest®m. we have first to think about the
delinking between frontiers and control specific the European Union, and the
reaction, sometime violent to the intensificatiof mobility, especially after
September 11, with the temptation to set up tooaajlpolice state, and secondly to
the more profound transformation of the way peoptve and are related with their
territory, their bureaucracies and their stateslana they frame their own identity in

regards to the treatments they give to others.

Concerning the first point, the European Union @cbhas modified the way frontiers
and controls have been conceptualized under aeigvestate and interstate vision of
borders ad the locus of protection of the territang the population, and has imposed
a different visions of borders. A liberal way ofirtking and the development of
interlinked market economies have limited the miljt and police framings of the
state borders, by differentiating between intearal external borders. But this liberal
way of border management has been coextensivefooma of governmentality of
unease and fear concerning mobility, first aftex thll of the Berlin wall and then
after September 11. Migration and overstay have bead as a rampant invasion. But
the intensification of mobility is certainly notraason for an intensification of control
at the borders and the development of other forrhscamtrol upstream and
downstream in order to make this control more ®Efit as if sealing the European
Union Area was possible. We have to challenge tteom of control itself and its
meaning concerning justice, equality and freedoww Hiar are the forms of control
which are deterritorialised by a process of extiésaton, first, efficient, second
legitimate? Do we have the right to police in theeme of our freedom (seen as

antagonistic with their freedom) the individualstio¢ other countries?

In this relation between capacity of control, thgit of passage and will of mobility,

the dynamics of externalization of controls lodéelia “fuite en avant” because of the
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failure of strict border controls at the nationavéf. The widening of the zones in
which to carry out control, and of the people td pader surveillance is exponential.
The belief that technology will help is at the hezfrall the governmental projects. In
the USA, the wall between San Diego and Tijuanalleen extended to cover the
desert using military devices which constitute Etteonic walf. The Eurosur project
in the Mediterranean Sea is built on the same faitt high military technology
combined with high level of data communication #&ashsfer of personal information
through interoperable data bases, plus high speeed of police intervention will
tighten the control and stop people who want tosgaggularly®. The projects of
entry and exit system in Europe along the lineshef Australian and US homeland
security technologies are also a way to creater@ssef obstacles blocking the
passage of people, and a way to track them, tashuhem and to send them back in

order to deter the new candiddfes

It is based on the assumption that the presenniatienal order is by definition to be
preserved, that each state has to control its apulption, that if they do not control
their population, then they are failed states dmel dther states have the right to
intervene on their territory to “help” them conttbleir population’s movements. Are
these assumptions realistic? Do they fit with tharlv we live in? Are they not a
excessive reaction, a refusal to accept dynamicsoofal changes (demographic,

economic, social etc)?

Secondly, the world of sedentarism, of territogtdtes controlling the movement of
their populations has been a very powerful mytthefWestern political imagination,
and has had effect on the way the world is shapetit is nevertheless a myth. The

world is a world of passage. And it is this altéiveato the doxa that the governments
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(alone or together or through common European aptagational agencies) have the
capacity to regulate, manage, and control mohiligt we want to explore here. Our
main point will be then to challenge this capadaityhe states or of EU institutions to
manage the so called flow of population througheausty dispositif opening or
closing the locks at will, either for economic, soeign, or humanitarian reasons. In
fact they cannot, they can only continue with aratare of control and to have strong
symbolic politics claiming that they are still ilnarge. They can “mark” or “tattoo”
certain populations, block some individuals anddsérem back, punish some others,
but they cannot be “effective” in sealing the basder even in channelling people
from point A to point B and assuming they contriblod them for all the routes they
want to take. So the relationship between contndl laorders of the state is based on
the idea of the capacity of state agents to staplpeentering has to be rethought

fundamentally.
The ambiguity of Frontiers in the European Union (8hengen and others)

What are the frontiers of the European Union? Aingns are they? Do they resort as
institutions to the traditional functions of diféertiation, protection, junction,
inclusion and exclusion? Traditionally over the tp@# hundred years, the frontiers
of European states are frontiers hard fought, despand subject to wild variation,
but quite clearly located, and more or less siniifaheir functions:> But the question
poses a different problem and one central to thareaof the European Union: is
there something about the way the European Unidraieed and functions which
changes the relationship of sovereignty to bordéEuropean states ?

The point of departure for the usual discussiothefborders of Europe is often the
1957 EEC Treaty which creates the objective ofitibernal market. We have started
from this point enough ourselves, but a broadew\oé state formation is certainly
necessary to understand the different cultureoafdys and borderzones which shape

the EU as such. 1957 is then mainly a “conventifm” the discussion of the
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specificity of the EU borders by the body of the EBmmissiof* The second step is
the 1987 Single European Act which inserted inEREC Treaty the 1992 project: to
abolish border controls on the movement of goo@ssgns, services and capital
within the territory of the Member States. The fallthe Berlin Wall on 9 November
1989 (an inversion of 9/11 which so interests dgcstudies) changed the landscape
of Europe in ways which even a few months previpushd been considered
unimaginable. One result was the movement of persboth persons who had an
entitlement to German citizenship as a result efrtancestry? and asylum seekers
from East to West across a border not longer cbettby the Warsaw Pact countries.
Another result was the disappearance of some sgmeborders in Europe such as
that of the GDR the former East Germany and core#tualso that of the former
West Germany. But there was also the reappeardn€aropean borders which had

not existed for a few generations such as tho&sstafnia, Latvia and Lithuania.

In general, it must be recognized that the late0$%hd 1990s was a tremendously
restless period in Europe as regards borders, ¢x@tence, their disappearance and
their meaning. One of the functions of borders e-place where the sovereign state
claims a right to control movement of persons - was under very great pressure.
Even the state question of the identity of persmbelonging to one state or another
was very much in questidi.The pressure within an EU of 15 Member States to
abolish inter state border controls on the movermoémersons by the deadline of 31
December 1992 as was promised in the Single Eunopea was too ambitious.
Instead, a smaller group of Member States — theeBBgrthree, France, and Germany
went ahead and abolished border controls amongstilges on 25 March 1995
(though France maintained border controls with Ketherlands on account of its
concerns about the Dutch policy on soft drugs -seheontrols were gradually

abandoned).

So by the time one arrives at 1995, there are rstatg borders where the control of

persons takes place in the European Union, bukthes other sovereign borders

4 Groenendijk, K, Guild, E and Minderhoud P (edijdrs Search of Europe’s Bordetéluwer Law
International: The Hague 2003
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which are no longer used for this purpose. Thellegting for these arrangements
was rather unsatisfactory as it was outside thdr&idework in an intergovernmental
arrangement of the Schengen Agreements. One of cirsequences of the
intergovernmental regulation of the abolition ofrder controls, rather than an EU
controlled mechanism, is that those states whichewmhappy about the loss of
authority which a claim to control of persons ateemal frontiers provides were able
to stay out and Ireland and the UK have ever smeoceained in splendid isolation
never yet participating in the changing nature afder control in the EU except from
the side lines. The other effect was that this piéechnon EU states to slide into the
border control free system — thus Iceland, Norway Switzerland became part of the
pact though outside the EU. When the whole arraegénvas handed over to the EU
in 1999 as it had become completely unmanageabés imtergovernmental setting

without proper institutions, the partners came With

Europe’s restless borders were not resolved bynaegns with the incorporation of
the legal definition of where controls on persoaket place into the EU legal
framework in 1999. The fall of the Berlin Wall cted quite a different dynamic
which was moving in parallel to the borders issuernt directly associated with it in
legal terms. The 15 Member States decided veryktuiafter the 1989 events to
incorporate the states of Central and Eastern Euwdpch wished to become part of
the EU into it. The first association agreementhwoland was signed in 1991 and
was followed by agreements with what were thenrilesd as the Visegrad 5 (though
they became six when the Czech Republic and Slaveparated). The security
interests of some Member States, particularly thwgh borders to the East was
paramount. However, between the signing of theeagests towards accession with
the Central and Eastern European countries anddbegession, Austria, Finland and
Sweden joined the EU in 1995. With them, came aslidate states, the three Baltic
states and Slovenia.

Another effect of 1989 which was played out arotine creation and collapse of

borders and which had dramatic consequences fantivement of persons to the EU

" Anita Bocker and Elspeth Guildnplementation of the European Agreements in Fea@ermany,
the Netherlands and the UK: Movement of Pers&tetinum, London, 2002.



was the war which accompanied the dissolution effdrmer Yugoslavia. This also
took place after the EU decision to move towardasiporation of the Central and
Eastern European countries and ended with the Dagoeement in 1995 at the same
time as the Nordic states and Austria joined the Bi¢ EU was the main destination
for refugees fleeing the war in BosrifaThe effectiveness or otherwise of border

controls on the movement of persons was under auoitiest pressure.

Thus 1995 was an important year for the EU for enloer of reasons all of which
would converge around the question of border ctstiehere are they and what are
their purpose. | will now jump forward in time t®99, the date when the Schengen
arrangements to abolition border controls among pbdicipating states and to
establish a common external border control systashvwanded over to the EU. This
is the most important part of the question: whaee tae frontiers of the European

Union.

By 1999, all Member States, old and new had joitedSchengen system, with the
exception of Ireland and the UK. By a protocol tee tAmsterdam Treaty, the
Schengen arrangements, a rather messy an copidysobtreaties, decisions, letters
etc has inserted into the EU. A traumatic few memthssed as the institutions and the
Member States tried to sort out the pile of papet decide what was law and what
was not. A final list of what became describedreesS$chengen acquis was established
and after more agonizing a decision was made as&b was legal binding and there
fore ought to be caught by the provisions of thev i8C Treaty covering border
controls, and what was not really law in the sanag &nd ought to be part of the
EU’s Third Pillar, the more intergovernmental paftthe EU. For the purposes of
border controls on persons, the allocation of tifermation system which contains
the names of all persons who should be refuseds vasal entry to the EU, the
Schengen information System, to the Third Pillaringortant. Thus, while the
abolition of controls on the movement of personthinithe territory of the Member
States took place, a common system for the manageohéhe external border was

establish and a common visa system for short s&gswvas all considered law and

18 UNHCR Statistics 1995http://www.unhcr.org/statistics/STATISTICS/3bfa32a8df visited 29
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EU law at that in the First Pillar, the list of pens to be refused entry was considered

to be not quite law and inserted into the Thirdaril

Now that the EU institutions had been placed indheing seat as to what the border
of Europe is, they proceeded to express a ceriasatisfaction as to the Schengen
acquis, which can only be described as less thgailyeprecise. The gradual process
began of replacing the bits of the acquis with Edd@ed measures which would
fulfill the expectations of the institutions. Inetprocess, the fuzziness which had
surrounded the issue of borders inevitably begadigsolve. This is not to suggest
that the development of the changing place of Etdldérs took place in a coherent
fashion. Professor Steve Peers maintains a listedsures adopted at the EU level
which is chronological in order. In March 20090bked like this as regards borders

and visas:

Adopted measurdblK & Ire have opted out of all measures except K in to 4,
5]

1. Reg. 1683/95 on common visa format (OJ 19954/1)6

- amended by Reg. 334/2002 (OJ 2002 L 53/7)

- amended by Reg. 856/2008, OJ 2008 L 235/1

2. Reg. 539/2001 establishing visa list (OJ 20@ILL1)

- amended by Reg. 2414/2001 moving Romania to auist’ (OJ 2001 L 327/1)
- amended by Reg. 453/2003 moving Ecuador to ‘bliatk(OJ 2003 L 69/10)

- amended by Reg. 851/2005 on reciprocity for v(i§€as2005 L 141/3)

- amended by Reg. 1932/2006 (OJ 2006 L 405/23)

3. Reg. 789/2001 on procedure for amending CCI2@1 L 116/2)

4. Reg. 1091/2001 on freedom to travel for holdédeng-term visas (OJ 2001 L
150/4)

5. Reg. 333/2002 on visa stickers for persons cgrtom unrecognised entities (O
2002 L 53/4)

6. Reg. 415/2003 on visas at the border and vigaseamen (OJ 2003 L 64/1)

7. Reg. 693/2003 on FTD and FRTD (OJ 2003 L 99/8)

[
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8. Reg. 694/2003 on format for FTD and FRTD (OJ3D®9/15)
9. Reg 1295/2003 re special rules for Olympic Ga(@es2003 L 183/1)
10. Decision establishing Visa Information Syst&fs) (OJ 2004 L 213/5)
11. Reg. 2007/2004 establishing External Bordersn&g (OJ 2004 L 349/1)
12. Reg. 2133/2004 on biometric features in EU pags (OJ 2004 L 369/5)
13. Recommendation on visa issuing for researql@el<2005 L 289/23)
14. Reg. 2046/2005 on Olympic visas: OJ 2005 L B34/
15. Reg. 562/2006, borders code: OJ 2006 L 10%flies from 13.10.2006)
- amended by Reg. 296/2008, OJ 2008 L 97/60
- amended by Reg. 81/2009, regarding use of th®JS009 L 35/56) - adopted
Nov. 2008
16. Two decisions on transit through new MembeteSteBwitzerland (OJ 2006 L
167)
- see implementation information, OJ 2006 C 251/20
17. Reg 1931/2006 on local border traffic withinaeged EU/at external borders of
EU (OJ 2006 L 405/1)
18. Decision establishing European Borders Fund2(@MY L 144)
19. Regulation 863/2007 on border guard teams (0J 2 199/30)
20. Decisions on transit through Romania, Bulga8iaitzerland (OJ 2008 L 161)
21. Reg. 767/2008 establishing Visa Informationt&ys(OJ 2008 L 218/60) ; third1
pillar VIS Decision (OJ 2008 L 218/129)

Implementing Measures
Common Consular Instructions, consolidated teXi0p} OJ C 326/1
- amended by Decision of June 2q@& 2006 L 175)

Even a cursory glance at the list indicates thas mot particularly coherent in the

chronology in which measures were adopted. Whilematkes sense that the field

commences with a decision on nationals of whichtiwes require visas to enter the

EU, the arrival of FTD (Facilitated Travel Docum&ntvhich are a political solution

to the isolation of the Russian enclave of Kalimawh or the special rules of the

Olympic games, indicates the sensitivity of theldfief the occasional gusts of

political will.
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What is consistent, however, is the gradual cedingontrol over aspects of the law
on border controls on persons from the Member Stat¢he EU. The other consistent
aspect of the list is that while the big rules €lsas the visa regulation, the borders
code and now the visas code provide the framewbHow the EU border works for
the movement of persons, the list is littered with exceptions. The need to create
exceptions to every rule of specific classes ofs@es provides an organizing
principle to the list which is even stronger that tentrifugal force of a common set

of rules.

Turning then, to the Schengen Borders Code (Ragul&a62/2006), adopted in 2006,
here can be found the common rules governing theement of persons across
borders. It is in this document we find the defonit of the internal and external

border of the EU. Internal borders, according to@wode are:

(a) the common land borders, including river and lakedbrs of the Member
States;
(b) the airports of the Member States for internalflgg

(c) sea, river and lake ports of the Member Statescfgular ferry connections.

External borders, according to the Code mean thenldée States’ land borders,
including river and lake borders, sea borders aedt @irports, river ports, sea ports

and lake ports, provided that they are not inteboatlers.

Thus the definition of the external border is esolely by reference to the definition
of the internal border. The EU examines itselfgaéze fixed entirely on what it is and
where it is and only by reference to this lovingammnation of itself does it then
casually determine that everything else is exterflaé EU does not appear the least
bit concerned about how the rest of the world viégysor indeed what the rest of the
world might look like. In its determination of iiaternal and external borders, the
organizing principle is exclusively, where are w@fRe might also detect a certain
anxiety about the question where are we in the &sr€ode. Article 34 requires the
Member States (and the others participating instfstem) to notify the Commission

of a list of their border crossing points. The ligtich has been produced and can be
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found on the Commission’s website reveals quiteeatraordinary picturé? For
instance Belgium has three air ports, three se poid one land crossing point — the
Eurostar — though the train passes through Fraef@earriving at the tunnel to the
UK. The Czech Republic differentiates its extednaiders with other EU states, such
as Poland with which it is 19 land borders crosgiomts, 33 local border crossing
points. Greece, on the other hand has four landsorg points with Albania and
another four with FROM (Macedonia) and 53 sea bstdehe complexity of the EU

common external border is daunting.

The Borders Code specifies that the external feonthay only be cross at the
designated border crossing points at hours pemiftbere is then a derogation for
pleasure boating, costal fishing, seamen goingrasigpoups of a special nature and
unforeseen emergencies (article 4). But for aleotborder crossing the Code requires
states to introduce penalties, in accordance withirtnational law for the
unauthorized crossing of external borders at platiesr than border crossing points
or at times other than the fixed opening hoursidlar4(3)). The criminalization of
movement across international borders has begunvidw of the variety and
heterogeneity of the border crossing points, thémams that crossing the land border
from Albania to Greece is only permitted a fourmsithough the common border is
many hundreds of kilometers long. All other bordemssing is potentially
unauthorised and criminalized. Arrival at any bug three Belgian sea ports which

have been notified has the same consequence.

On the other hand, the borders of the EU whereralsnon persons take place now
define out all the inter Member State borders (With additional states and minus
Ireland and the UK). Article 20 simply states imi@rborders may be crossed at any
point without a border check on persons, irresgectf their nationality, being
carried out. So while the external border is alatgd place of points on a map which
is not only geographical but also temporal — crggss only permitted at certain
times, the internal border is a single continudnseless place where there is no
control. One final reflections bears mention, the’€ external border bears no
relation to the external border of any country watlmich it is contiguous. The

19 hitp://eur-lex.europa.eu/LexUriServ/LexUriServ.dd2®J:C:2006:247:0025:0084:EN:PDF
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definition of the EU’s external border is in no wagpendent on any sovereign claims
by states outside the EU. If their definition okithexternal border with an EU
Member State is based on the kind of seamless|assdine which with which the
EU defines its borders among its Member States) tthe EU is unaware and

uninterested for the purposes of its own bordeecod

It seems that identity formation, and sense ofistyaland order are then more central
than state sovereignty or even preoccupationscofrgg for the different players of
the EU borders management. And it is this tenseween a will to stabilize the EU
in a world of change that explains the contradictmlicies of the multiple actors.
Some wants to promote and develop the neighbafgtesy were children that a good
tutor can put on the right side, others are masecdare and want to set up multiple
filters and are even ready to have blockades, sthrer quite indifferent and refuse to
look at the contradictions and inequality betwdendifferent zones in order to speak

only in terms of legality and illegality of a ceirtaworld order.

* Policing at the Legal Limits of the Border? Practices of policing and
access to rights

Among the more original aspects of the EU’s extebmader is that an agency was
established, called the External Borders Agenclyefotise known as FRONTEX) in
2004, two years before the EU had adopted its setles on the crossing of the
external border (The Schengen Borders Code). Tleetdke of the agency according
to its founding document (Regulation 2007/2004)tas improve the integrated
management of the external borders of the MembateStof the European Union.
Thus for FRONTEX there are Member State borderdewbr the Schengen Borders

Code there are internal and external borders ditlg.main tasks of FRONTEX are:

» Coordinate operational cooperation between the MerShates in the field of
management of external borders;

» Assist Member States on training of national bogleards;

* Risk assessment;

* Follow up on development of research;
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» Technical and operational assistance to MembeeStat

* Support in organizing joint return operations.

Based in Warsaw, FRONTEX became operational in 200#he list of FRONTEX’s
task s there is no mention of the common EU extemoatier nor of the internal
borders. Its relation ship with the Schengen Ba@déode is not spelt out in its
founding document for the simple reason that thdeCaid not exist when it was set
up. This means that FRONTEX was established a&tfis external border agency
before the EU had defined or given a legal defnitio its external frontier let alone
who and how individuals should be able to cros$ tramtier. A second important
aspect of the task of FRONTEX is the degree to wisdt tied to the Member States.
The agency’s job is not related to the European i@msion or the Council or the
European Parliament. The funding which it receiesn those sources, which
doubled between 2006 and 2007 from €19,166,30@2¢160,306, is not related to
how it carries out the EU’s definition of the borsldut rather to how the Member
States perceive the needs of external border mar&gelt is not surprising that as a
result there is something of a chasm between tles nf the Schengen Borders Code
and the actions of FRONTEX. They are not coorduhater is there any clear point
of intersection between the two.

For example, during 2008, FRONTEX coordinated japerations entitled HERA
2008 in the Canary Islands and NAUTILUS 2008 aroltadta and the Italian islands
of Lampedusa and Sicif. The purpose of HERA was to tackle illegal migratio
flows coming from West African countries headingth® Canary Islands. That of
NAUTILUS was to reinforce border control activitigs the Central Mediterranean
and control illegal migration flows coming from NlorAfrican countries heading to
Malta and Italy?? According to data published on the FRONTEX webfite total

number of arrivals in the HERA 2008 action was 8,6Ihe number of so-called
illegal migrants diverted back/deterred was 5,988 number of interviews carried
out by FRONTEX was 1,785. For the NAUTILUS 2008 @t®n a total of 2,321

2 FRONTEX Annual Report 2007.
2l FRONTEX News Release 17-02-2009
2 bid
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arrivals to Malta and 16,098 to Italy were recorddd so-called illegal immigrants

were diverted back or deterred and 793 intervieemevearried out.

Nowhere in the Schengen Borders Code is there @smwo about diverting boats
away from the EU external border. Rather, therepaowisions that individuals on
pleasure and fishing boats be permitted to arriveneexceptional outside the
permitted hours of a border post and at other plagéhen the non-governmental
organization, the Immigration Law Practitioners’ sésiation (ILPA), requested
information from FRONTEX regarding the legal basfsthe operations it received
the following reply “The documents setting out tegal basis for operations diverting
vessels back to Mauritania and Senegal are Spagrsements with Mauritania and
Senegal. Since FRONTEX does not have copies of n$pagreements with
Mauritania and Senegal we are obliged to ask ydurtoto Spanish authorities in this

regard.??

Article 4(3) of the Schengen Borders Code provitied the rules on the crossing of
the external borders is without prejudice to thenMer States’ international
protection obligations. According the ILPA asked etlfer in the context of the
interviews with FRONTEX carried out in the HERA aNAUTILUS operations any
of the persons had asked for asylum. The reply fFRONTEX included the list of
nationalities of persons who had been intervieweloloth operations. This included in
the NAUTILUS 2008 operation:

e 2,925 Eritreans;
e 126 Iraqis;

» 182 Pakistanis;
* 3,578 Somalis.

According to UNHCR, all of these countries rank agdhe top ten countries of
origin of asylum seekers in the European Unior2008, 3,846 Eritreans applied for
asylum in the EU 27; 26,195 Iraqgis; 10,769 Pakistamd 12,872 Somalis. In the

% Letter 21 January 2009 to Ms Barret-Brown, ILPAnfr Gil Arias, Deputy Executive Director,
FRONTEX.
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FRONTEX letter of 21 January 2008, it is stated ONRTEX experts, deployed in the
framework of the Joint Operations only interviewrtpaf the persons arrived and
interviews are carried out for intelligence purmosmly...As regards the asylum
claims, so far as FRONTEX is not aware of any ctaghany claims of asylum which
have been submitted to the national authoritiesnduhe referred joint operations.
Nevertheless, it could be the case, that hostinme State[s] could receive asylum

claims later on, just after the interrogation.”

It is difficult to square this response and theteuapparent effort to avoid any
responsibility for asylum and protection claims rubough the individuals whose
nationalities are identified include those perstiosn countries whose nationals are
most numerously seeking protection in the EU whih $chengen Borders Code duty
to give priority to the Member States’ internatibrmotection obligations, most
specifically the UN Convention relating to the sgtof refugees. Only a highly
legalistic reading of the separation of competenquesides a fig leaf for FRONTEX
to hide behind — either it is interviewing peopléhavare desperately seeking
international protection but its officers do notah@rotection claims, all they hear is
intelligence. It is a step too far to compare tapproach with that of intelligence
officers of various EU countries who have becommlved in obtaining intelligence
even from their own nationals under circumstandetoure in the context of the

US'’s extraordinary rendition prografhNonetheless, the echo is there.

According to the FRONTEX Annual Report 2007, the WRLUS 2007 operation

cost the EU €5,083,853. The HERA 2007 operationt &%416,000. In the
NAUTILUS operation, 464 persons were detected dergepted. In the HERA
operation 2,020 persons were intercepted and 1p&88ons diverted away from an
EU external border. The cost effectiveness of thAURILUS operation is

astonishing. The question of proportionality mustvitably be raised in addition to
the question of non-refoulement of refugees, furet@al human rights and the

correct application of the Schengen Borders Code.

4 Geyer, Frruit of the Poisonous Tree — Member States’ Inditdse of Extraordinary Renditions and
the EU Counter-Terrorism Strateg@EPS, Brussels, April 2007
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FRONTEX'’s operations do not stop with these opersti It also coordinates joint
operations at the land borders of the EU. A repriadiwe example of this kind of
operation, as described in the FRONTEX Annual ReB6607 is NIRIS. This cost
only €150,000. It last for ten days from 18 — 2heJ2007. It was based on a risk
analysis carried out by FRONTEX which showed amdase of illegal migration of
Chinese and Indian nationals in the Scandinavigimone As a result of the risk
analysis NIRIS was planned. The operation tookekscthe air and sea ports of the
participating states: Denmark (Copenhagen Airpdegionia (sea ports), Finland
(Helsinki Airport, sea and railway posts), GermdRyankfurt Airport), Latvia (sea
ports), Lithuania (sea ports), Norway (Oslo Airpartd sea ports), Poland (Warsaw
Airport and sea ports), Sweden (Stockholm Airpoxd sea ports). But this operation
was not limited to EU and EEA countries, appareiily Russian Federation also
participated. During the operation 579 individuatsre interviewed. According to the
Annual Report a total of 273 Chinese and 306 Inaiationals were singled out for
what are described as second line checks and iewesvyn 314 airports, 205 sea ports
and 60 external land borders. As a result of tls¢udbance of the 579 travelers, 15
people were refused entry, fourteen of them applgreeeking to cross the border
illegally and one in the transit area of Helsinkipart. The proportionality of the
number of air and sea ports disrupted by this a@jgerathe involvement of so many
countries and their border guards when taking atoount the paucity of results (15
people refused entry) is highly questionable. Télagy of FRONTEX's intelligence
in its risk analysis must be questioned as a reJilile consequence for the 579
individuals, however is the most problematic. Thesre singled out on the basis of
their nationality as a potential risk to the extdrfiontier of the EU. On the basis of
their passport they were subjected to secondargkshend interviews irrespective of
the fact that virtually all of them fulfilled theequirements of the Schengen Borders
code for entry into the EU. Were they offered anypnpensation for the disruption to
their lives as a result of questionable intelligendhich FRONTEX had provided to

the Member States?

Turning, then to FRONTEX's activities coordinatingint return operations,
according to the FRONTEX Annual Report 2007, itigtesl in the organization of
eleven joint return operations. Germany organizeee returns with participation

from Switzerland, Spain, Italy, Luxembourg, PolaRthnce and the Netherlands. The
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first two resulted in 54 people being sent to Caraey Ghana and Togo. The final
one resulted in 13 people being returned to TogbEemin, though according to the
report originally the destinations had been Togod @uinea. There is no explanation
why there was a change of destination. This alsodst out as the smallest number of
persons returned in a joint operation though tingelst number was in an operation
coordinated by Spain together with France and Iab¢financed by the EC) where
75 persons were returned to Ecuador and Colomhéh (bountries from which
substantial numbers of asylum seekers come to the @ne of the problems with
joint operations, is their practical organizatiddtate authorities must signal in
advance how many seats they want to fill on a jeahirn operation flight. They need
to make sure that they have the correct numbeerdgns ready to board the flight at
the right time and those persons must be natiemfats admissible to the state where
the flight is going. This all points in the diremti of detention for those individuals
who are chosen for a joint return flight at leastthe days before the flight is to
depart. Not infrequently there are problems regaydhe legal status of individuals
chosen for the flights, for instance they introdaceew application to remain on the
territory which the courts determine must be gigespensive effect. The result for
the state authorities is either fail to fill a séat which they have already paid in a
joint return flight or find someone else to sendthiat country. Anecdotal evidence
indicates that in such circumstances, state intéeesls to settle on persons who are
‘easy’ to return (ie easy to find and unlikely &sist) such as older persons or women

with young children.

Finally, it is worth stopping briefly at the FRONXEoperation ZARATHUSTRA.
This was carried out between 26 March 2008 and @l 2008. The budget was
€236,390. Its focus was on detection of illegal rangs from Iraq and Afghanistan at
the European external air borders. Apparently, ifi@@al migration related incidents
were detected, 16 refusals and 15 forged docunvesits identified.*> Among the
participating states was Austria. According to UNRIE Statistical Yearbook 2007,
Table 12, 79% of Iragis who seek asylum in Austriagiven protection. For Afghans
the figure is 84%. The argument is often made ¢hates are not required to assist
refugees to arrive on their territory, only notrefoule them back to a state where

2 http://www.frontex.europa.eu/examples _of accomplistoperati/art28.htmiisited 29 March 2009.
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they would suffer persecution. Nonetheless, pgaioon in a joint operation designed
to prevent persons who seek protection in subsiantimbers in a state and who
receive protection in very high percentages in ghatie raises serious questions about
the duty of good faith to the UN Convention relgtio the status of refugees.

The question of access to launch an applicatiorasgtum seekers before to be sent
back is then crucial. The differential of locusvween the practices of policing and the
practices of rights is particularly clear, evenitifis only one example of the
disjunction voluntary or not between policing, spamnd la%®. The logic of policing

at a distance goes deeper as it set up what wedadleel an (in)security continuum

justifying internally a governmentality of une4se

Policing at a distance — extraterritorial controls— reshaping of democratic

identity

Surprisingly, although FRONTEX was already essttdd in 2005, it was not the
only international organization carrying out opamas against ‘illegal immigrants’ in
the Mediterranean. According to a press releasa KKATO, 25 March 2006, it too
was assisting a Member State, Greece in an iliegaigration operation. According
to NATO “ In the course of conducting counter-teism operations in the
Mediterranean Sea, NATO ships assigned to Operaiiciive Endeavour assisted
Greek law enforcement agencies in the preventioienfal immigration.” It would
seem that FRONTEX had a competitor on the grounite \Admiral Roberto
Cesaretti, Commander of NATO Maritime Forces in khediterranean is quoted as
saying “lI am delighted we have been able to adisesiGreek authorities in bringing
criminal to justice. Greece makes a significanttdbation to fighting terrorism by
providing ships and patrol aircraft to Operationtid& Endeavour...Although this
event relates to criminals, there is also a mes$ag¢he terrorists here — we are

looking for you, and when we find you — there wié no place to hide.” The

% Tugba Basaran, 'Geographies of Security: Securéty, and Space in Liberal States'. Cambridge
University, 2008: 192.

" Didier Bigo, 'Security and Immigration: Toward§&avernmentality of Uneasdternatives/
Culture&Conflits27 (2002).

, 'Global (in)Security: The Field of the Professtmof Unease Management and the Ban-
Opticon'.Traces: a multilingual series of cultural theoryfranslation, Philosophy and Colonial
Difference4, no. 4 (2006): pp. 109-157.
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assumption appears to be that the terrorists meg baen thinking of hiding out on
the little pateras and other small boats in the iMednean which carry people from

the East and Southern shores to the northern shores

One of the main thrusts of the EU policy on intéggdaborder management has been
cooperation with third countrié.In the previous section we examined some of the
key problems around the FRONTEX actions just beyivedEU external border and
the lack of coordination of its actions with theh8ngen Borders Code. In order to
remedy the position of FRONTEX as an actor with $hene kind of global reach as
NATO, agreement was needed with third countriese Kind of answer which
FRONTEX provided to ILPA in January 2009 (see poesi section) that its
operations were legally based on agreements whidlember State, Spain had
entered into twith a third country and that FRONT&s unable to provide copies of
them, was clearly problematic. Between 2006 and82BBRONTEX entered into
Working Arrangements with:

* Russia — 14 September 2006;
* Ukraine — 11 June 2007;

* Croatia — 2008;

* Georgia — 2008;

* Moldova — 12 August 2008.

and an exchange of letters with UNHCR on 13 Jur@820lone of the Working
Arrangements specify a legal basis on which thesewaegotiated or agreed. Instead,
they include a provision (paragraph 6) which statest “the present Terms of
reference shall not be considered an internatitreaty. Practical implementation of
its contents shall not be regarded as the fulfiitraf international obligations by the
European Union and [the other party]”. Interesyngthe Moldova Working
Arrangement includes a further specification — whemtered into force (the date of
signature) and that it is for an indefinite periédurther, it provides that either party
can terminate the arrangement three months aft@rggivritten notice to this effect.

In the interests of equality, the Moldova Arrangetrsates that there are two original

% Hobbing, Pintegrated Border Management at the EU Le@#PS, Brussels, August 2005
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copies one in English the other in Moldovan “botits being equally authentic”.
However, the Arrangement goes on to state thatcése of disagreement on the
interpretation of the provisions of the present Wity Arrangement, the English

version shall prevail.”

A comparison of the objectives of the Working Agaments reveals both similarities
and variations in the relations of FRONTEX with tfve countries. The common
provisions are the only ones which can be founthenRussia Arrangement and they

are two:

» To counter irregular migration by means of Bordenttol;
» To strengthen law and public order and securithatorders between the EU

Member States and Russia.

In the Ukraine Arrangement, counter irregular mtigra is supplemented by the
objective of countering related cross-border crimpgemeans of border control. Thus
there is an elision of cross borders, crime anddéorcontrols. The Ukraine
Arrangement also includes a further objective: évedop good relations and mutual
trust between border guard authorities at the erbdetween EU Member States and
Ukraine. The Croatia Arrangement varies yet againije the key focus is counter
irregular migration, it includes in addition to eso border crime, strengthening
security at the borders between the EU Member State the Republic of Croatia.
This might seem somewhat galling for a candidaagestvhich is hoping to abolish
border controls between itself and the EU. The Gao&rrangement also includes the

good relations provision as an objective.

The Georgia Arrangement follows the pattern ofdtieers but adds a further element
to its objectives: to facilitate measures takenHRONTEX and the MIA Border
Police of Georgia. The same wording is also to bendl in the Moldova

Arrangement.

While the EU uses almost exclusively the term glemigration’ it is heartening that

in these Arrangements the term is avoided in fawafufirregular migration’. The

22



difference is of course enormous. At border crasginints between the states, the
vast majority of persons crossing will be nationalé the states. Thus the
arrangements will have their greatest effect (agsgnthey have an effect) on

nationals of the states involved. If these persawsild have been designated in
advance as illegal migrants, before they leave ttaintry of origin, the consequence
would be that for the purposes of the Arrangememtyone in the state could be
treated by FRONTEX as a potential criminal. Therapph of NATO in its 2006

Mediterranean adventure would be the norm.

Moving then to the content of the Arrangements, Riussian one sets the stage with

three contents:

» Active discussions on development at [a] techrneat| of border procedures,
including matters aiming at more efficient bordemtol, best practices,
improvement of technical equipment and technoldgigagrading at the
borders;

* Improvement of interaction between command/managemtuctures and
units responsible for border control,

» Coordination of joint operational measures for raimng and improving

border management, including elaboration of ideaseohnical improvement.

There is a heavy emphasis on hardware — it wouttnsthat at the heart of the
Arrangements is the possibility that technologyipments will be shared across the

border and perhaps EU funding to assist the upggaafi Russian material.

The Ukraine Arrangement has quite a different $etamtents notwithstanding the

similarity of objectives. There are five contents:

» Development of activities in information exchangel aisk analysis;

» Development of field training activities and resdar

» Coordination of joint operation measures and piagjects for maintaining
and improving border controls;

» Active discussion on development at [a] techniegél of border procedures;
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* Improvement of interaction between command/managéemguctures and

units responsible for border controls.

Here the teaching objective of FRONTEX comes outermabearly. The activities will

allow FRONTEX to teach the Ukrainian border guahgdsv to do European border
control. The EU procedures on border controls larky intended to set the standard
against which and in respect of which the Ukraintzorder controls are to be
measured. Participation in the EU risk analysisedels on the development of the

training activities etc.

The Croatia Arrangement is much more elaboratede Heere is evidence of the
preparation towards accession of Croatia to the Hi¢. Croatian border guards are
required to provide information to FRONTEX in order enable it to carry out its
tasks under its founding regulation. On the Croasale restrictions will only be
tolerated where they are justified due to legabperational reasons. In return the
Croatians will be entitled to have a national contaho participates as an observer in
the FRONTEX Risk Analysis Network. The Croatiandl Wave access to the Annual
FRONTEX Risk Analysis reports but not necessanlytte tailored ones or other risk
analysis information. The Croatians will undergd yeore training and technical
cooperation. In return the Croatian side may bé&edy as observers, to participate in
joint operations. Further, FRONTEX coordinated jooperations at the borders of
Croatia will be conducted in close cooperation padicipation of the Croatians. At
least under the Arrangement, the EU does not sexkigsion to undertake operations
on the Croatian border without informing the Craatborder guards. Finally, there is
the possibility of participation in joint return egations and pilot projects for the
Croatians. Presumably the interest of the Croatiatise joint returns is to reduce the
cost of returning individuals to far away placedsisinot entirely sure what the pilot

projects covers, but this may well be a headingctvinieed to be watched closely.
The Georgia and the Moldova Arrangements are theesnd are less extensive than

their Croatian counterpart as regards the conteitiisone interesting exception. Here

activities are limited to five areas:
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* Information exchange and risk analysis;

* Training and research;

» Joint operational measures and pilot projects;

» Development at the technical level of border proces;

» Operational interoperability between Georgia arelEk.

The last item in the list is interesting. As the B&s moved to greater interoperability
in border control but also policing with a fair anmb of resistance both within interior
and justice ministries and also civil sociélyit appears it is planning to share

information with Georgia and Moldova.

Finally, the Arrangements provide for how the waik take place under the heading
“Organisation”. Once again the Arrangement conveggethis point and the
similarities among them outweigh their differendgasically there are three activities

which are covered under this heading:

e Structured dialogue on operational cooperationkagh level — the Executive
Director of FRONTEX and his or her counterparthe tther state;

« Daily contact via agreed points of contact and jbbgsexpert working
groups;

» Facilitation of FRONTEX and the other parties work.

Only the Georgia and Moldova Arrangements do natlunke the facilitation

provision.

While FRONTEX has been pursuing arrangements withan neighbourhood and
with the Russian Federation, concerns about its irolinternational protection were
also becoming more important. Notwithstanding donrimal arrangement whereby a
UNHCR official was assigned to FRONTEX, formal urtd&ings were considered
more appropriate. On 13 June 2008, an Exchangesttérs between UNHCR and
FRONTEX was agreed. In comparison with the Arranget®, this Exchange of

# Thierry Balzacq, Didier Bigo, Sergio Carrera ardpeth Guild,Security and the Two-Level Game:
The Treaty of Priim, the EU and the Management ofaty CEPS, Brussels, January 2006
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Letters is much more professional in its appearamk contents. Clearly there has
been some attention paid to the legal form — arh&mge of Letters is a recognized
instrument in international relations — and the notments are much more carefully
considered. The objective of the exchange of ketierto establish a framework for
cooperation between UNHCR and FRONTEX with the vi®acontributing to an

efficient border management system fully complianith Member States’

international protection obligations “and, in pauiar, with respect to the principle of

non-refoulemerit In order to achieve the objective, six actistigre foreseen:

* Regular consultation and appropriate levels;

* Exchange of information and expertise on migratogvements towards the
EU;

* Preparation of training materials, tools and pgéton in border
management;

» Sharing information on joint operations;

e Otherad hocactivities.

The implementation and evaluation of the Exchanfjéetdters requires an annual
review. The Exchange appears very cautious, negliger seems to have committed
itself to much. It is hoped that the first annuaview will be made public so that
researchers and civil society can be reassured WUNHICR is able to play an

important role in ensuring that refugees are ablead¢cess protection in the EU

notwithstanding the development of an external eoodntrol beyond the EU border.

The EU’s external border police face a formidabkktin establishing credibility both
within the EU and externally. The heavy focus oeration cooperation both with the
Member States and third countries only distracenéibn away from the key question
— what law is being implemented and how shouldetimplemented. So long at
FRONTEX accepts that it is the Member States whtlermine the law to be applied
and avoid the question of entitlements to crossldrsr by referring to third country
nationals generically as illegal migrants it isikely that the legitimacy which it

needs will be accumulated.
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The emphasis on the collaboration against “illégala exchange of technologies of
coercion and surveillance, on training of local iped as the main activities to
promote an extended area of freedom, securityastatg, is neither a security agenda
developing protection, or a freedom agenda prorgatghts of access, it is a coercive
agenda which turns stability or immobility as auel or which wants to transform
foreigners into docile subjects. It has effects ooy on them but also on us and on

our democratic practices.

Conclusions

It may be that the European Union has been, moaebiglent than by a conscientious
strategy, the first area where it has become thesdrthe relation between border and
control needs to be reframed within the notionreeflom of movement, importance

of mobility beyond economic advantages, and itdraated tensions between the will

to extend control over the individuals on the moweone hand, and on the other hand
the idea that multiplicity, diversity and passage @re values of democracies.

Etienne Balibar, Jacque Ranciere, Sandro Mezzaalva hll tried in their books to
provide us with a different sense of a world ofgzage, of Europe as a border it¥&lf
It is a philosophy which refuses both the inteestatder as a just order, and a neo-
liberal globalisation of a world without bordersthatill with exploitation inside a
global cosmopolitan empire. It takes the individsatiously and as a subject of right,
not as a number in a crowd, a drop of water irow fla false positive in a continuous
flow of information. It is from this perspectiveahwe have examined the changing

nature of the frontiers of Europe and the EU’strefeship with policing at a distance.
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